
10 SUBSOIL CONDITIONS 

10.1 Traditional procurement 

Q10.1.1 Is the employer normally responsible for the effect that soil conditions 

may have on construction and construction methods? 

In traditional procurement the employer shall procure the design. Part of that design (or of 

the pre-design feasibility study) is the Engineering Geology and Hydrogeology Report. 

Thus, the employer is responsible for ascertaining the soil conditions and the effect they may 

have on construction works. The employer must sign a construction contract, a supervision 

agreement with a registered consultant (hereinafter, the “construction supervisor”) and an 

agreement for design services, including designers’ control during construction1. 

When the construction works have advanced to the excavation level, the construction 

supervisor2 shall check compliance of the subsoil conditions with those described in the 

Engineering Geology and Hydrogeology Report, in the presence of the author of the report, 

the designer of the structure and the contractor. In case of a discrepancy between the in situ 

subsoil conditions with the Engineering Geology and Hydrogeology Report data, the 

representatives of the contractor, supervisor and designer shall prescribe the necessary 

measures and inform the employer if a revision of the design is needed3. The construction 

supervisor shall then make a record in the Order Book4 suspending the works and 

prescribing preventive measures, where applicable. The designer shall elaborate a revision of 

the design, which may have an impact on the time for completion and the contract price at 

employer’s risks. 

The contractor is responsible for the technology of construction to be suitable for the 

employer’s design. The contractor has a duty to warn the employer if it deems the design not 

suitable for the construction works. The contractor has to complete the works so that they are 

fit for the purpose. In case of changed subsoil conditions, leading to more expensive 

construction methods, the design changes will result in variations, increasing the contract 

amount. In case the contractor is in breach of his duty to warn the employer that the design is 

not suitable for the actual subsoil conditions, the contractor may be responsible for their 

effect to the cost of construction works5. 

                                                           

1 SDA Article 161 para 4  
2 Construction manager for lowest risk projects, SDA Article 159 para 1. The construction supervisor is a 

company registered with the Bulgarian National Construction Control Directorate, or a similar institution of a 

EU member state.   
3 Art. 7 para 3 of the Ordinance 3 defines this obligation in relation to the compiling of the mandatory Protocol 

for the site opening and determination of construction line and level (Protocol form 2 and 2a) Section III 

"Findings at implemented checks at reaching of the controlled design levels” and Act for acceptance of the 

subsoil conditions and the actual levels of the completed excavation works (Act form 6)  
4 Mandatory record book, issued by the construction supervisor or state authorities, kept on site by the 

contractor, registering the commencement of the works per SDA Article 157 
5 Contracts and Obligations Act Article 260 



10.2 Design and build 

Q10.2.1 Is the contractor responsible for matching the method of working to the 

soil conditions?  If the manner in which this has been done causes delay in the 

execution of the contract and/or loss, will the contractor be liable to the employer? 

Usually, the contract provisions define responsibility of the parties in respect of unforeseen 

subsoil conditions. In some design and build contracts the employer shall provide the 

Engineering Geology and Hydrogeology Report as part of the employer’s requirements, 

taking the risk for discrepancies leading to time extension and cost escalation. In other D&B 

contracts the employer may submit the Engineering Geology and Hydrogeology Report to 

the tenderers for information only, requesting detailed geotechnical investigation to be 

performed at the beginning of construction works and shifting responsibility to the 

contractor. In limited cases the employer provides no Engineering Geology and 

Hydrogeology Report and requests the tenderers to investigate the site before submission of 

their tenders, thus transferring full responsibility for the subsoil conditions to the selected 

contractor. 

Q10.2.2 Is the contractor not liable if he proves that he has taken all the 

precautions that a prudent contractor would be expected to take? 

The contractor is not liable if it has acted as a prudent contractor and has undertaken the 

necessary precautions.  

The degree of professional care of a contractor is higher than the duty of care and good faith 

obligation under the Obligations and Contracts Act. The prudent contractor is a registered 

body under the Construction Chamber Act, which has proven its capacity for the relevant 

type of project. So, the contractor is a professional who owes the more onerous duty of the 

good trader under the Commercial Act. 

Q10.2.3 If damage to the works has been caused by the manner in which the 

methods of work have been matched to the soil conditions, is this treated as an 

extraordinary circumstance entitling the contractor to extra payment? 

The contract may give the prudent contractor relief (in the form of extra payment, extension 

of the time for completion or both) in cases where the employer is liable for the damages, 

resulting from the employer’s requirements, including the subsoil conditions data.  

The effect of the soil conditions can be regarded as an extraordinary circumstance if a 

prudent contractor cannot be expected to foresee and prevent such effect applying the 

professional degree of care6. 

                                                           

6 Article 306, para. 2 of the Commercial Act stipulates that a force majeure event is an unforeseeable and 

unavoidable event of extraordinary nature. A party is relieved from the obligation to perform for the duration of 

the force majeure event. 



Q10.2.4 Is the contractor liable for pollution on, in or under land or water 

discovered during the execution of the works? 

The contractor is not liable for pollution discovered during the execution of the works, 

unless its methods of construction have caused the pollution. A contractor shall plan the 

necessary precaution measures preparing the mandatory Health and Safety Plan and 

Construction Waste Management Plan before the commencement of the works and shall 

implement them during the construction phase. 

The contractor is responsible for the prevention of any pollution or damage to the 

environment during the execution of the works. In fulfillment of this obligation, both the 

contractor and the employer should take measures to protect the trees, water resources and 

areas which are located on or/and around the construction site. Specific obligations exist in 

respect of the disposal of construction waste, air preservation, transportation of loads, 

prevention of pollution on the roads, etc. aimed to preserve the environment during the 

course of construction. 

 

10.3 BOT/DBFMO 

Q10.3.1 How are the matters in Sections 10.1-10.2 regulated under 

BOT/DBFMO contracts?  

The BOT/DBFMO contracts almost invariably place the risk of adverse subsoil conditions 

upon the contractor. 


