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1. Legal framework to construction contracts in Bulgaria 

In Bulgaria, the term “construction contract” is not defined in the legislation. All contracts for 

works and services in construction are generally subject to the rules for “the contract for 

manufacture” (“договор за изработка”), governed by the OCA Articles 258-269. “Under a 

contract for manufacture, a contractor undertakes, at his risk, to manufacture something in 

accordance with the other party’s order and the latter undertakes to pay remuneration.”1  

In addition, “The special regulation for construction activity is contained in the Spatial 

Development Act2 and the ordinances for its application. The requirements for the persons, 

executing construction activity, their registration, etc. are governed by the Construction 

Chamber Act3.”4 SDA Article 160 (1) lists the participants in construction: the employer; the 

builder (contractor); the designer; the consultant5; the physical person, exercising technical 

                                                      
1 Obligations and Contracts Act, (1950) 2 SG (State Gazette), last amended (2018) 42 SG. Article 258. 
2 Part III “Construction” of the Spatial Development Act (2001) 1 SG, last amended (2017) 13 SG. 
3 Construction Chamber Act (2006) 108 SG, last amended (2017) 92 SG 
4  Zahari Tormanov, The contract in construction and the real estate deals, SIBI, Sofia, 2012, page 119 
5 In 1999 the State transferred some of its building control duties to private consulting companies, then licensed, 

presently registered by the Government. To qualify for registration, they must have architects, engineers and 

lawyers in the mandatory ‘Lists of qualified staff’, meeting the minimum criteria for professional experience. 
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control on Part “Structural”; the site manager and the supplier of machines, equipment and 

plant. 

In addition, “Separate provisions in other special acts find application in the relations between 

the contractor and employer depending on the specifics of the particular subject of the 

construction contract (the type of project to be built – building, energy project, road structure, 

water project) or the procedure for its conclusion. Such are the Energy Act, the Roads Act, the 

Water Act, the Cultural Heritage Act, the Public Procurement Act, etc.”6 

The Public Procurement Act (PPA)7 imposes restrictions on construction contracts within its 

ambit, in relation to variations and subcontracting. It is implementing the EU Directives, but 

in some cases the wording is much more restrictive, for example: 

 Article 72 of the Directive stipulates that Contracts and framework agreements may be 

modified without a new procurement procedure when the overall nature of the contract 

or the framework agreement is not altered, while the PPA narrows the requirement, 

forbidding alteration of the subject (object), thus creating difficulties in many cases. 

“The construction contract as a contract for manufacture has two essential terms – the subject 

or object, to be constructed or improved, and the remuneration of the contractor.”8 The subject 

is defined usually referring to a concept or more developed design. The remuneration to which 

the contractor is entitled under a manufacture contract does not have to be determined in detail9; 

it is enough to be clear that the contractor is entitled to payment. OCA Article 258 includes 

simply the obligation “to pay remuneration”, not mentioning “agreed” remuneration. 

The specific characteristics of construction contracts include: 

 The construction contract is in most cases a commercial transaction, in the ambit of 

the Commercial Act, thus the contractor must “exercise the care which a good 

merchant would”10. 

 A requirement of the SDA is a construction contract to be concluded in writing.11  

 Mandatory provisions related to building control govern the responsibilities of the 

parties, including the formal documenting of the execution of the works12. 

                                                      
6 Miroslav Dimitrov, The construction contract, SIBI, Sofia, 2012 page 25 
7 Public Procurement Act (2016) 13 SG, last amended (2018) 49 
8  n (6) page 98 
9 Supreme Court of Cassation Decision 404-2000-V Civil College 
10 Commercial Act (1991) 48 SG, last amended (2017) 102 SG, Article 302. 
11  SDA, Article 160 (2) 
12  SDA, Article 170 (1)  
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The civil law principle of freedom of contract allows the parties to agree that responsibility for 

elaborating and approving the design and securing the necessary permits will be transferred to 

the contractor. Normally, where responsibility for securing the approval of the design and 

permits is shifted to the contractor, the contract will require the employer to grant the contractor 

authority to act on its behalf. 

In any case, regardless of which party is contractually responsible for design, its elaboration 

may be done only by a designer authorised in accordance with the Bulgarian legislation. The 

designer is also required to perform designer’s supervision during the construction process.13 

 

2. Use of standard forms for public procurement 

There are no standard forms of construction contract in general use in Bulgaria. 

The international financing institutions (for example EBRD, KfW) usually require FIDIC 

Conditions of Contract to be used. FIDIC forms started to be used in the EC pre-accession 

programmes PHARE and ISPA 20 years ago. 

In 2016, at the request of the Bulgarian Construction Chamber, the BSCL developed Contract 

Agreements and Particular Conditions for the FIDIC Red14 and Yellow15 Books, harmonized 

with the national legislation. 

At present, FIDIC forms are used by the Ministry of Environment and Water, on projects 

financed by the EBRD, highway projects with EC co-financing and private projects with 

foreign clients. The Ministry of Regional Development and Public Works is expected to follow. 

In 2016 the Bulgarian Public Procurement Agency (PPA) published for consultation a set of 

draft standard forms for construction contracts, intended to become mandatory for public 

procurement. The proposed forms were criticized by construction law experts and did not enter 

into force. In June 2017, the same agency published draft standard forms for the design and 

construction of waste water treatment plants and other water and sewerage infrastructure, using 

the FIDIC 1999 Red and Yellow Books General Conditions. 

In April 2018, the Construction Chamber invited the NGOs in the sector to form task groups 

for improvement of the construction legislation. A PPA Task Group chaired by me was formed 

as well, with representatives from the Construction Chamber, BSCL, Chamber of Engineers in 

                                                      
13 Bulgarian Chapter of the Studies in European Construction Law (ESCL 2015), developed by the BSCL in 

2016, to be included in the ESCL book next edition, https://ibr.nl/site/assets/files/8459/bulgaria.pdf, visited 6 

September 2018 
14 FIDIC 1999 Conditions of Contract for Construction 
15 FIDIC 1999 Conditions of Contracts for Plant and Design Build 

https://ibr.nl/site/assets/files/8459/bulgaria.pdf
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the Investment Design, Bulgarian Association of Consulting Engineers and Architects, Union 

of Architects in Bulgaria, Chamber of Engineers in Bulgaria, etc. The PPA Task Group 

recommended the use of standard forms for construction contracts and some amendments of 

the PPA, simplifying the selection procedure, subcontracting and modifications. 

On 4th September 2018, the Minister of Finance approved tender documents for the water sector 

Programme “Environment 2014-2020” and Programme “Development of Rural Regions 2014-

2020”, using the FIDIC Red and Yellow Book 1999 General Conditions.16 

 

3. BSCL Contract Agreements and Particular Conditions for the FIDIC Red and 

Yellow Books 

The first item of the Contract Agreement specifies the subject (object) of the contract, including 

the name of the project and the works to be executed17. 

The Particular Conditions amend and supplement the FIDIC 1999 General Conditions, 

introducing the mandatory “Author’s Supervision”, performed by the designer and adding to 

the Engineer’s duties and authority the obligations of the Consultant, exercising building 

control under the provisions of the SDA. 

A new Sub Clause defines the “Warranty Period”, which shall be not less than the minimum 

periods, envisaged under the SDA regulation18. 

A new Clause 4.26 [Order Book] is introducing the mandatory SDA requirements.19  

The mandatory provisions of the health and safety legislation are implemented in the 

amendment of Clause 6.7: the functions of “Health and Safety Coordinator” shall be performed 

by the Engineer; the “Health and Safety Plan” shall be updated by the Contractor. 

The Commencement Date shall be the date of the Protocol for Construction Site Opening 

according to the requirements of the relevant SDA regulation.20 

The Taking-Over Certificate shall be issued after a Protocol for findings for ascertaining the 

fitness of the construction for acceptance according to the SDA, is signed.21 

A standing Dispute Adjudication Board is replacing the ad-hoc one in the Particular Conditions 

                                                      
16  Published by the PPA, 

http://www.aop.bg/fckedit2/user/File/bg/obraztzi/razpechatvane2/Zapoved_04092018.pdf, visited 6 September 

2018 
17 This may include demolition, renovation, rehabilitation, repair, reconstruction, construction, etc. 
18 10 years for structures, 8 years for infrastructure, 5 years for finishing and other works pursuant to Ordinance 

2 from 2003 of the Ministry of Regional Development and Public Works 
19 The Contractor shall keep the Order Book for the Works, where the instructions of the Designer are entered. 
20 Pursuant to the BSCL Particular Conditions Clause 8.1 [Commencement of Work] 
21 Pursuant to Sub-Clause 1.1.3.5 of the BSCL Particular Conditions. In some cases, public authorities stipulate 

the Taking-Over Certificate to be issued after the Permit to Use, which is unfair, since the Contractor cannot 

control the state commissioning procedures, initiated by the Employer after the completion of the Works. 
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of the Yellow Book, developed by the BSCL. 

 

4. Standard forms for framework contracts 

Framework contracts are used in Bulgaria for repairs and rehabilitations of schools, roads, 

railroads, public utilities, energy efficiency projects, financed with public funds. 

One commentator on framework agreements in Bulgaria concludes, that “Perhaps the 

insufficient knowledge of the essence and the advantages of the framework agreements is a 

reason they to be concluded relatively rarely for the public procurement in Bulgaria.” She 

notes the benefits of framework agreements for the taxpayers, contractors and especially for 

the innovation and competitiveness of SMEs22. 

In order to have a collaborative working environment, all participants in the construction 

process may sign an alliance contract. This will ensure easier project management, providing 

tools for the mandatory early warning. Presently the framework agreements for public works 

in Bulgaria are only for construction works or only for design or supervision services, which 

cannot bring the benefits of the framework alliance agreements. Also, the public clients do not 

use them for innovations and cost saving. 

Framework alliance contracts have potential in Bulgaria. They can support BIM23 and can 

facilitate the transfer of data and know-how on projects constructed with public and private 

funds. 

In March 2017 BSCL signed a license agreement with the English Association of Consultant 

Architects (ACA) and the FAC-1 author Professor David Mosey for the translation and 

adaptation of the Framework Alliance Contract to comply with Bulgarian law. The FAC-1 is a 

standard form unlike any other, creating a long-term basis for awarding and integrating any 

types of works, services and supplies.24 

A BSCL FAC-1 Task Group, led by the lawyer Boyana Milcheva, created the Bulgarian 

language version of FAC-1 and Schedule 6 Part 1 Legal Requirements in English, stating the 

amendments necessary for FAC-1 to comply with Bulgarian law, to be used with the English 

2016 Edition, published by and available from the ACA. 

                                                      
22 Nora Moskova, Framework Contracts, PhD Dissertation at the University for National and International 

Economy, 2013, p 230 
23 BIM (Building Information Modeling) is a set of systems that create digital 3D models, intended to provide 

more accessible and versatile design and cost data to identify efficiencies and improvements throughout the life 

of a built facility. 
24 David Mosey, FAC-1 Framework Alliance Contract Briefing Paper, Centre of Construction Law King’s 

College London, 2016 
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5. Legal issues affecting an alliance in Bulgaria 

The OCA good faith provisions enable collaborative work in construction. 

Since framework alliance contracts have significant potential for public works, the 

interpretation of the PPA restrictions is seen as the main hindrance for their implementation in 

Bulgaria: 

 The PPA Article 81 (2) stipulates that a framework agreement is concluded for the 

period (up to 4 years), with the goal the conditions of the contracts to be determined, 

including with regard to the prices and if possible for the foreseen quantities. Many 

public procurement employers interpret the provision for agreement of the price 

conditions as mandatory tendering with fixed rates and prices. Some of them consider, 

that framework agreements make projects more expensive, where the same prices are 

used for a long period, even in a continuous deflation and/or reduced market prices. 

The same narrow interpretation applies for the application of the direct award procedure 

pursuant to Article 82 of the PPA, where all conditions have to be stipulated before 

signing the framework agreement. Being afraid of possible sanctions as a result of 

audits, many public employers are cautious and restrictive. They are not much 

interested in the reduction of the public spending. Corruption is another factor 

stimulating higher prices. 

 According to Article 81(6) of the PPA additional members cannot join the framework 

agreement. 

 The restrictive procedures for subcontracting do not allow re-negotiation of the terms 

and agreements. This limits the possibility for supply chain collaboration. 

Another legal issue arises from the Bulgarian Protection of Competition Act: the exchange of 

specific business information between competitors could be treated as a violation. 25 

Also, according to the Bulgarian law, in case that several persons undertake obligations under 

a commercial transaction, they would be jointly liable, unless otherwise explicitly agreed.26 

 

6. FIDIC and BIM 

                                                      
25 Protection of Competition Act (2008), 28 SG, last amended (2015) 56 SG, Article 37 (1) It is forbidden to 

learn, to use or to disclose a business or trade secret, contrary to the good faith commercial practice. (2) The 

use or disclosure of a manufacturing or commercial secret shall be prohibited, even if it is learned or 

communicated, provided it is not used or disclosed. 
26 Commercial Act, Article 304 
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The FIDIC 2017 Edition published “Advisory Notes to Users of FIDIC Contracts Where the 

Project Uses BIM Systems”27. FIDIC considers its contracts designed to be fair to all parties 

and suitable for use with projects applying BIM, providing that the parties recognize the 

difference in approach and use the contract appropriately. FIDIC recognizes that: 

 BIM is well suited for integrated project delivery, including DB projects where early 

proactive involvement of the designer, contractor and employer are essential; 

 Where advanced levels of BIM are used, operation and maintenance elements may be 

added; 

 A qualified individual is to be assigned to manage the combined model, separate from 

the project manager’s role; 

 Subcontractors should be bound by the BIM Protocol and Execution Plan. 

Besides the BIM Protocol and a BIM Execution Plan, FIDIC recommends a thorough review 

of minimum 29 Sub-Clauses drafting the Particular Conditions for the Second Edition Yellow 

Book. 

7. Potential for use of FAC-1 with FIDIC Conditions of Contract in public 

procurement 

FAC-1 can be the umbrella for several FIDIC contracts for works and services, as presented 

below, thus simplifying the project management of the procurement. The overall integrated 

project management shall be facilitated with tools for the mandatory early warning, innovations 

and cost saving. FAC-1 can support BIM, enabling the transfer of data and know-how on 

projects constructed with public funds. It will regulate the involvement of the project 

participants much better than a BIM Protocol. 

Promoting FAC-1 in Bulgaria, BSCL is introducing the UK strategies for partnering and supply 

chain collaboration: “Early Contractor Involvement”, “Two Stage Open Book” and “Soft 

Landings”.28 

A multi-party FAC-1 contract can be created by one or more Clients (FIDIC Employers) with 

a group of contractors, consultants, designers and suppliers of equivalent or different 

disciplines, engaged in similar or related projects, which together comprise the Framework 

Programme.  

                                                      
27 FIDIC 2017 Red, Yellow and Silver Books 
28 BSCL, Рамков договор на Алианса FAC-1, SIBI, Sofia, 2018, Preface 
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FAC-1 enables increased transparency and improved efficiency through data sharing, stronger 

joint commitment to shared Objectives, improved joint engagement with the Supply Chain and 

with Stakeholders, collective self-regulation through the Core Group and more open 

measurement against agreed Targets and motivation to earn agreed Incentives. The Alliance 

Members can work together to seek improved value and improved Supply Chain relationships. 

 

A multi-party FAC-1 contract can be created where one or more Clients work with one tier 1 

contractor and its tier 2/3 Supply Chain of subcontractors and consultants, in order to build 

fully integrated relationships that maximise the contributions from all Supply Chain members. 

FAC-1 can establish improved mutual commitments additional to individual Project Contracts, 

Integrated multi-party framework alliance

Example: Energy Efficiency Framework
One or several Employers

Several Green Book contracts for construction

Several White Book contracts for Consultants

• Direct award of project contracts – lots or

• Competitive award of project contracts 

Consultant 1

Consultant 2 

Consultant 3

Designer

Contractor 2

Contractor 1

Contractor 4

Contractor 3

Contractor 5

Employer 1

Employer 2

Alliance Manager

Stakeholders

Integrated multi-party framework alliance

Example: School/ Sport Infrastructure
One Employer

1 Red Book contract & Subcontracts

White Book contracts for design & FIDIC Engineer

Consultant

Designer

Subcontractor 1

Employer

Alliance Manager

Subcontractor 2

Contractor
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using Supply Chain Collaboration to achieve Improved Value through longer term and/or 

larger scale Supply Chain Contracts and greater involvement of Supply Chain members in the 

planning of work and other improved Supply Chain commitments and work practices. 

 

FAC-1 benefits are great not only for frameworks, but also for integration of major 

infrastructure projects, divided usually in lots and/or sections, due to specialization and/or 

different financing sources. Employers not ready to create a full multi-party Alliance can enter 

into a linked FAC-1 contract with each appointed consultant, contractor, supplier. Consistent 

FAC-1 Framework Documents, supported by the Alliance Manager, establish shared 

Objectives and encourage a collaborative approach to agreed Alliance Activities. 

 

Integrated multi-party framework alliance

Example: High Speed Railway
One Employer

Several FIDIC Yellow & Red Book contracts for construction

Several FIDiC White Book contracts for Consultants

Projects: Related railway sections, stations & facilities

Consultant 1

Consultant 2 

Designer 1

Designer 2

Contractor 2

Contractor 1

Contractor 4

Contractor 3

Contractor 5

Employer

Alliance Manager

Subcontractor 1

Subcontractor 2

Linked framework alliances

Example: High Speed Railway
One Employer, several frameworks 

Yellow & Red Book contracts for works

White Book contracts for Consultants

Projects: Related railway sections & facilities

Consultant

Designer 1 Designer 2Lot 2Lot 1

Employer Alliance Manager

Signaling
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Alliances and BIM need successful pilot projects in Bulgaria. It is of upmost importance the 

public clients to refocus from the spending of more public money with restrictive procedures, 

to the support of efficiency and innovation.  

 

8. Conclusion 

Standard forms were not traditionally used in Bulgaria, but FIDIC Conditions of Contract have 

been applied in the last 20 years and the construction sector understands the benefits of their 

use. FIDIC forms shall be mandatory used for public procurement on two Operational 

Programmes 2014-2020. 

FAC-1 gives new opportunities for the implementation of BIM and other best practices in 

Bulgaria. FAC-1 can be used to integrate FIDIC contracts in public procurement. Further 

alignment of the PPA and its application with the EU strategy is recommended. 
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